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LICENSING SUB-COMMITTEE

1 September 2017

EAST HAMPSHIRE DISTRICT COUNCIL

At a meeting of the Licensing Sub-Committee held on 1 September 2017

Present 

Councillor:   D Phillips (Chairman)

Councillors: L Evans and B Mouland

22 Election of Chairman 

RESOLVED that Cllr D Phillips be elected Chairman.

23 Apologies for Absence 

There were no apologies for absence. 

24 Chairman's Announcements 

There were no Chairman’s announcements.  

25 Declarations of Interest 

There were no declarations of interest. 

26 Licensing Act 2003 - Application for a Premises Licence Shell Whichers 
Gate, Rowlands Castle. 

Hayley Hadaway, Licensing Officer introduced the item. The Hearing related to 
an application made by Shell UK Oil Products Limited for a Premises Licence 
for Shell Whichers Gate, Rowlands Castle. 

A copy of the application was shown in Appendix A. The plan of the premises 
and location map were shown in Appendices B and C. 

The applicant had requested a Premises Licence for late night refreshment, 
Monday to Sunday 11pm to 5am and the supply of alcohol Monday to Sunday 
24 hours a day. The application asked the applicant to state how they would 
promote the licencing objectives and this had been included on pages 18 and 
19 of the agenda. 

This Hearing had been called because valid representations had been received 
from interested persons. Their representations were shown in full in Appendix 
D.

The applicant described the premises as a well established convenience store 
with an ATM and jet wash. This convenience store was located at the petrol 
station. 
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Section 176 of the Licensing Act 2003 stated that no Premises Licence had 
effect to authorise the sale by retail or supply of alcohol on or from excluded 
premises. An excluded premises was a premises used primarily as a garage or 
which form part of the premises was primarily so used. 

Premises were used primarily as a garage if they were used for one or more of 
the following:

 The retailing of petrol;
 The retailing of derv;
 The sale of motor vehicles; and
 The maintenance of motor vehicles.

The 182 guidance stated that if a licence was granted in respect of a premises 
and the primary use of that premises subsequently changed (for example, the 
primary use became that of a garage rather than a shop) it would no longer be 
legal to sell alcohol on that premises. The guidance also stated that if a relevant 
representation was made, which it had in this case, the licencing authority must 
decide whether or not the premises was used primarily as a garage. 

The sub-committee had to first of all decide on the primary use of the premises. 
Primary use could be determined on the basis of numbers, that was the 
intensity of use or on evidence of turnover. Regarding numbers, it was whether 
the premises was used more intensely by customers for the sale of petrol/ 
diesel and or motor vehicles and/ or their maintenance, than for sale of other 
products such as food stuffs. To determine the primary use further information 
could be requested. Prior to this Hearing the applicant’s solicitors had provided 
the Licensing team with analysis of intensity of use and ATM transactions. 
These had been circulated to the sub-committee. 

If the sub-committee decided that the primary use was a garage, the alcohol 
element of the application should be refused. 

Once the sub-committee had made a decision about the primary use of the site, 
it was advised to hand back to the Licensing Officer to introduce the second 
part of the Hearing. 

Attending the Hearing were Kevin Hooker, James Rankin and Corrigan Lockett 
representing the applicant and Cllr Chris Stanley representing Rowlands Castle 
Parish Council. 

Mr Rankin gave a brief history of the premises’ previous application for a 
Premises Licence. This had been granted in 2011 but the decision was 
overturned in July 2012 on appeal, as the Magistrates Court had not been 
content with the figures Shell had supplied to prove the primary use of the 
premises was a convenience store. Mr Rankin explained the figures they had 
been asked to provide in 2011 were not as thorough as those they had 
provided today, as the request to see those figures had been raised late, 
thereby not allowing them time to prepare. 
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In 2011 the premises had been smaller and it was currently undergoing works 
that would increase the shop by 30%. The sales figures were presented in a 
graph showing the intensity of use between 1st March 2017 until 30th June 2017 
inclusive and showed there were more convenience store transactions than fuel 
transactions. One bar showed fuel only transactions and the other convenience 
store transactions. There were 105,233 fuel transactions and 110,503 
convenience store transactions during that period. He confirmed he could not 
confirm how much was spent in a single transaction and that the question 
wasn’t about how much was spent on the item but the intensity of use.

Mr Hooker had 12 sites in total and only two were not licensed. The other site 
was in Portsmouth, where the convenience store was so small it couldn’t 
possibly be primarily used as a convenience store. 

In response to a question regarding why revenue had not been taken into 
account, Mr Rankin explained that when it came to fuel sales, the government 
took 58p in every litre that was sold and that revenue alone did not therefore 
help determine the primary use of the site. 

It was also questioned why a planning application had been submitted under 
the name ‘ Petrol filling station’ when applying for the extension. Mr Rankin 
advised that primary use was not determined by what the premises was called 
or its address or how people described it but by the intensity of use by 
customers. 

There was a discussion about why there hadn’t been a column introduced for 
those who had purchased fuel and an item from the convenience store as this 
would give a clearer idea of the purpose the customer had when visiting the 
premises. Mr Rankin explained that mixed use could be determined in the 
columns and even if there was a separate column for mixed use, it would still 
show the convenience goods were sold more regularly than fuel alone. 

It was argued that if someone purchased fuel and then also picked up a small 
low value item in the convenience store, then the primary purpose of visiting 
that day was to purchase the fuel and it was on impulse or coincidence that 
they chose to also purchase something from the convenience store. This was 
why the sub-committee felt it important to show a third bar in the graph that 
showed a mixed transaction for fuel and convenience store purchases. 

Mr Rankin distributed a table that showed how their product ranges compared 
to that of another convenience store in Rowlands Castle (Londis). Apart from 
the fact Shell didn’t sell frozen ready meals or fresh vegetables, everything else 
was in line with Londis and they were to increase their product range by 60% 
after the refurbishment.

The sub-committee asked how many of the goods sold in the convenience 
store were motor maintenance related items such as oil or windscreen wash. 
They contested that such products should not be included as part of the 
convenience store sales because they fell under the category of ‘maintenance 
of a motor vehicle.’ 
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A table showed that they stocked a small range of motor maintenance goods 
including oil, screen wash, WD40 and air fresheners. Mr Hooker said these 
accounted for less than 5% of total sales but couldn’t provide evidence to back 
up this percentage. 

Mr Rankin had not encountered a request for such level of detail before and 
confirmed that he could not get the figures requested by the sub-committee 
today and suggested that the hearing be adjourned to another day, to allow 
time to collate the figures they sought. 

The sub-committee adjourned at 10:43 to discuss how to proceed.

The sub-committee reconvened at 11:05. 

The Chairman asked if there were any further questions. Hayley Hadaway, 
Licensing Officer asked if there would be any more petrol pumps as a result of 
the extension? It was confirmed these would not be affected and the jet wash 
would continue as normal. It was noted the revenue from the jet wash was not 
included on the graph in either column. 

Cllr Chris Stanley, Chairman of Rowlands Parish Council was invited to speak 
in regards to the principle use aspect of this application. In his opinion nothing 
had changed since 2012 when the previous licence had been revoked. There 
was clearly a large turnover from sales of fuel which he witnessed from the 
frequent queues in the forecourt, however he felt he would not use the 
convenience store to buy a meal and so therefore the primary use was a 
garage. 

The sub-committee felt the information that had been provided had not been 
adequate and agreed that it was best to adjourn the hearing in order to give 
sufficient time for the applicant to provide more data.

In order to make an accurate and informed decision the sub-committee stated 
they would need to be presented with a graph that showed fuel only 
transactions, convenience store only transactions and mixed fuel and 
convenience store transactions. A separate table should also be provided to 
show the number of ATM transactions. They also requested to see sales 
statistics for motor maintenance products. It was agreed this information should 
be given to the Licencing Officer so it could be distributed to all parties two 
weeks before the reconvened hearing. 

It was agreed that the Hearing be adjourned to 10:00am Friday 27 October 
2017. 

The hearing adjourned at 11:15. 

The hearing reconvened at 10:00 on Friday 27 October 2017.

Hayley Hadaway, Licensing Officer reintroduced the Hearing. Following the 
notice of Hearing and the supplementary information being sent for the 
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reconvened Hearing, comments had been received from three representors as 
follows;

She read the first comment from Mr Birch, ‘ Quite frankly I do not believe the 
figures presented. I hope these are questioned by the authority and not just 
taken at face value’.

Mrs Hadaway then read the comment from Mr Tremlett. ‘As a retails format 
specialist with many years experience in the convenience sector, being well-
versed in assessing store trading data for potential business acquisitions, I 
would like to highlight that the information provided by Shell in support of the 
request for a 24 hour alcohol and late night refreshment licence might be 
potentially be highly misleading.

Typically, in a petrol forecourt business of this type, cigarettes, tobacco and 
smoking sundries will comprise at least 15% of the “shop” transactions, 
sometimes much more. What is known as “impulse confectionary”, i.e sweets 
and savoury snacks, will normally make up a similar proportion of the 
transactions. These “CTN” products are standard in a petrol forecourt offer and 
do not provide a measure of customers’ propensity to engage in convenience 
food and shopping missions.

Purchases of coffee and hot drinks from the Costa machine will likewise be in 
the shop numbers, as will lottery scratch cards. Also included may be 
transactions for lubricants, screenwash and other fluids that are related to the 
primary use of the site as a petrol station, and it is possible that forecourt 
services transactions (i.e jetwash and valeting) have also been lumped in with 
the shop numbers.

In summary the “convenience” transaction data Shell has presented will most 
likely have been compiled in order to bring in every possible non-fuel 
transaction, reflecting product categories to be found on any conventional 
“kiosk” type of petrol forecourt site. As a result the convenience store 
transactions/ role could well have been exaggerated in order to support the 
premises licence application.

While I appreciate that my comments are anecdotal and do not constitute an 
expert witness statement, I would respectfully suggest that Shell could be 
asked to provide a transaction breakdown by product category in order to 
demonstrate that their data is robust and properly relevant for the purposes of 
determining this submission. This is standard weekly reporting data that any 
major retailer should be able to provide quite readily.’

The third comment came from Mr Beken which Mrs Hadaway read to the sub-
committee. 

‘I have looked at the new data presented by Shell on the garage usage and I 
really struggled to recognise it. It seems to suggest more people visit the shop 
rather than fuel and maybe something from the shop as well. I was so 
astounded that I went to the garage and spent 15 minutes in one of their 
busiest periods (which are 8-9 and 3-4 according to google) and assessed 
usage.
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In summary this is what I saw:

 10+ users arriving in cars and taking on fuel. 10+ if you count those who 
had not completed their visit during that time period I was watching. 
None of the customers came out with visible shopping bags so I would 
suggest primary reason for visit fuel purchase. One driver went to the 
cashpoint after they completed their fuel purchase in the shop.

 3 users who came and I did not see purchase fuel:
1 user came from the shop with coffee into a parked car. They had 
emerged from the shop after my arrival, clearly arriving before actually it 
was two people in the same car.
1 user went to the cashpoint and then into the shop on foot whilst 
walking a dog.
1 user came on foot to the shop and left on foot.

So my conclusion was from 10+ primary fuel purchases and 3 primary 
convenience store. Much more like I expected from the years of living close to 
the site. My experience was so variant from the new data provided that I 
thought of attending again. However, I feel sure my visit and experience is 
representative of current and historical general usage patterns at the site. 

More specifically on the new data presented for Shell I’d also like to raise the 
following points:

 I cant even see how the new data presented after the adjournment 
relates back to the earlier presented data in any way, which makes me 
wonder if both set of data correct and can their correspondence to each 
other be explained?

 The new data (as with the previous application that was overturned on 
appeal) seems to suggest more shop only transactions. This is clearly 
contrary to my experience yesterday. The only thing I can think of is that 
the data represents individual items sold or something like that and not 
separate transactions. Either way my experience rather radically 
contradicts the newly presented data, albeit a snapshot of 15 minutes at 
a busy time.

 The new data makes a statement “fuel + convenience store* joint 
transactions estimated at 29% the total transactions as per Shell’s 
average”. What does this mean in reality? Is it an average for this site or 
all Shell sites? Any average does not seem relevant data to present in a 
licence application as surely all licence applications are for specific sites 
and should be based on specific and accurate usage records. 

 I am not sure of the particular relevance of the breakdown of store items 
sold and the usage of the cashpoint since there is no exacting 
determination of whether they came with a fuel sale or not. However, I 
do note that consistently over 50% of the store sales go down to 
confectionary, soft drinks, hot drinks, sandwiches etc. in my experience 
products often associated with a fuel sale combined as well.

I hope the licensing committee find my information useful and helpful in your 
further determination of the licensing application. 
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My own personal conclusion has always been , and still remains (when tested 
by my own direct experience yesterday, and applying my own logic) that this 
site is primarily a fuel service garage.’

This concluded the comments made.

Following advice from the Council’s Solicitor, the Chairman suggested a short 
break for all parties to read the comments made, but this was declined by the 
applicant and the representatives from Rowlands Castle Parish Council. 

Mrs Hadaway advised that once the sub-committee had made a decision on 
the premises’ primary use, they should go back to her to introduce the second 
part of the Hearing.

Attending the hearing were James Rankin, Kevin Hooker, Corrigan Lockett 
representing the applicant, Cllr Chris Stanley and Cllr Liz Longman 
representing Rowlands Castle Parish Council.

Mr Rankin referred to the phrasing in paragraph 3.2 on page 1 of the agenda 
where it described ‘Premises are used primarily as a garage if they are used for 
one or more of the following…’ He argued ‘primarily’ was not used correctly and 
had been taken from the Department of Digital, Culture, Media and Sport 
Guidance in error. The Licensing Officer advised it had been taken from 182 
Guidance. 

Mr Rankin was grateful for the adjournment as it meant they could gather the 
additional figures the Sub-Committee had asked for. However he argued these 
had caused confusion as evident from the representations that Mrs Hadaway 
had read out. He wanted to comment on Mr Beken’s representation and stated 
that the premises was open for 24 hours, and 15 minutes was not an accurate 
representation of the true activity or the transactions carried out. 

The new figures they had provided, which could be seen in the supplementary 
packs, showed the exact breakdown of types of transactions from March-June 
2017. Figures could not be provided after this date as the site had been closed 
for refurbishment. They also showed fuel and convenience store transactions 
combined as well as fuel only transactions and convenience store only 
transactions. The figures in the table showed convenience store only 
transactions were 7.3% greater than fuel only transactions. From this Mr 
Rankin stated the inevitable conclusion from these results showed there were 
more convenience store transactions. 

He also said the percentage of car maintenance products did not make a 
difference to the figures if they were to be excluded them from the convenience 
store statistics. For example if 3.9% of the car maintenance products were 
deducted from 20,191 sales in March, there were still 4% more convenience 
store sales. This pattern continued over all of the months listed and overall 
convenience store only sales were 7.3% greater over the whole quarter. 

Mr Rankin referred to the dictionary definition of ‘primarily’. He reminded the 
sub-committee they should not determine the primary use from the way the 
premises looked, what it was called or how the local residents had known the 
premises, but acknowledge the straight forward law and fact about how the 
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premises was used, which could be proven by the mathematics of the figures 
they had provided. The representations that stated the new figures were 
misleading were an outrageous claim. 

The sub-committee felt they still didn’t know how many convenience store only 
figures were made by a passenger in a car where the driver had stopped for 
fuel. The purpose of the visit was to purchase fuel, but the passenger’s 
transaction of a small confectionary item would count towards the convenience 
store only transactions. Mr Rankin argued that the primary use of that 
passenger was to purchase goods from the convenience store.

It was felt the table of transactions was confusing. 63% of people went to the 
garage to purchase fuel only, or fuel and convenience store items. Although it 
recognised an individual could not go to the garage for the purpose of the 
convenience store and then decide to purchase fuel as an after thought, the 
Sub-Committee believed it was more likely that the customer had gone with the 
intention of purchasing fuel and that the convenience store purchase was solely 
related to the fact the customer had gone to purchase fuel. 

Mr Rankin explained the public perception of a petrol station had changed. 
Several years ago they would be thought of solely as a petrol forecourt. Now 
that the government took over 80% of sales from fuel, sites had to diversify and 
sell other convenience related products. Now it would be quite common for 
someone to treat going to the petrol station the same as going to a 
convenience store or even to purchase the fuel as a second thought. He 
advised the sub-committee to open their minds and change their perception of 
a petrol station and recognise that the figures showed a higher use of the 
convenience store. 

The sub-committee acknowledged the figures they had been shown and found 
it difficult to conclude anything other than the fuel and convenience store 
statistics would be from those visiting primarily for the purchase of fuel and if 
they decided to purchase a convenience store item whilst they were there, the 
primary intent of the visit remained the purchase of fuel and therefore they 
considered the primary use as a garage. 

The Chairman asked Mr Rankin if the sales figures put to the sub-committee 
last time had been massaged. Mr Rankin said this was an extraordinary 
suggestion. The Chairman asked Mr Rankin to the best of his knowledge if the 
figures bought to the sub-committee on 1st September 2017 were accurate to 
the sales of Shell. Corrigan Lockett confirmed they were. The Chairman asked 
if the figures were accurate this time. Again Mr Lockett confirmed they were. 
The Chairman declared that comparing the new figures against the figures 
bought to the committee on the 1st September 2017, there was a difference of 
31,281 fuel sales. Taking March as an example, figures bought to the sub-
committee on 1st September 2017 showed fuel only sales in March of 136,515 
and yet the figures supplied in the supplementary showed March had fuel only 
sales totalling 105,233. 

It was explained this was because on 1st September 2017 the sub-committee 
had fuel only and convenience store only figures. Mr Lockett explained that the 
computer could not give them the fuel and convenience store combined figures 
the sub-committee had requested, so in order to provide what they wanted, 
they had used a tally chart system at the tills during the period of 25th 
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September 2017- 9th October 2017 to record when a customer made a fuel and 
convenience store purchase. Over the two weeks this accounted for 30% of 
transactions. They had then taken the 30% for those two weeks and applied 
that back to the original figures provided for the period of March 2017-June 
2017. 

The Chairman argued that this was not an accurate representation of the true 
figures and was puzzled by how the computer could give a breakdown of the 
types of convenience store products sold but not when fuel was purchased 
alongside.  Mr Rankin stated that they had supplied the figures on the 13th 
October and if there was an issue with them then they should have been told 
beforehand. However the sub-committee confirmed that the purpose of the 
Hearing is to analyse the figures and it is not appropriate to discuss these 
matters outside of the Hearing. 

Cllr Chris Stanley, Chairman of Rowlands Castle Parish Council was asked to 
put forward his case. Cllr Stanley thanked the sub-committee on behalf of the 
Parish Council and its residents for the opportunity to speak. The Parish 
Council was not happy that the figures supplied had been provided by the 
applicant and not a third party. From the figures that had been provided, it 
showed 34% of sales were fuel only, 37% were convenience store purchases 
and 29% were fuel and convenience store combined. This meant that overall 
63% of visits were to purchase fuel. By any normal assessment, in a combined 
transaction of fuel and convenience store, fuel would be the purpose for the 
visit and you would probably have found the convenience store part of the 
purchase would be confectionary or tobacco or scratch cards which were a 
common feature at petrol stations. He argued that Shell Whichers Gate 
operated more as a kiosk than a convenience store and in comparison Londis 
in Rowlands Castle was a convenience store as it provided a wide range of 
goods to purchase whereas Shell Whichers Gate was limited. They sold 
minimal dry groceries such as bread, some dairy such as milk but little other. 
With the queues out of the forecourt on rush hour and cheaper fuel costs, the 
main driver for that site was clearly fuel sales. He also argued the headings of 
the convenience sale statistics were misleading for example ‘pharmacy’. Whilst 
there might be a selection of painkillers available they did not run a pharmacy 
service. 

The Sub-Committee adjourned at 11:11.

The Sub-Committee reconvened at 12:59.

The Chairman apologised to Mr Rankin for his choice of words suggesting that 
his client had mislead the sub-committee. He explained that his comments 
reflected his frustration in how the figures had been presented and hoped Mr 
Rankin would share the sub-committee’s view that the data before the 
committee was significant in making a determination regarding whether the 
premises in question was an excluded premises. One of their jobs was to 
challenge the data before them and make sure they had a clear picture of the 
activities taking place at the premises. The Chairman hoped some of his 
questions did not come across as too brash and apologised if this was the 
case. 
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Mr Rankin thanked the Chairman and accepted his apology. 

The decision was read out by Alex Kirk, Solicitor. 

The first preliminary question for the Licensing Sub-Committee today is to 
determine whether the premises, which the application is sought for, falls within 
the definition of ‘excluded premises’ under Section 176 of the Licensing Act 
2003. The Licensing Sub-Committee took in to consideration the relevant 
representations that were made to the Licensing Officer and the 
representations of the Applicant and the Parish Council. The Sub-Committee 
also had regard to the Licensing Act 2003, it’s Statement of Licensing Policy, 
the statutory guidance issued by the Secretary of State. 

The Sub-Committee felt that there was a lack of clear evidence from the 
Applicant in terms of the statistics and graphs that were presented. On the face 
of the Applicant’s case it was suggested that there were more convenience 
store transactions than fuel transactions. The relevant representations received 
by members of the local community and the Parish Council put into question 
the statistics presented to the Sub-Committee. The Sub-Committee asked 
questions which put some doubt into the accuracy of that data. With such a 
margin of error the Sub-Committee felt it was important to question the 
statistics. The Sub-Committee found it difficult after receiving answers to these 
questions to satisfy themselves on the balance of probabilities that the 
premises in question was not primarily used as a garage. 

The Sub-Committee therefore concluded that the premises at Shell Whichers 
Gate, Whichers Gate Road, Rowlands Castle, Hampshire PO9 6BB falls within 
the definition of ‘excluded premises’ and rejects the alcohol related part of the 
application for this premises licence. 

Hayley Hadaway, Licensing Officer then introduced the second part of the 
hearing. The application before the sub-committee could now be considered for 
late night refreshment only, as representations from interested persons had 
been received relating to all four licensing objectives. 

The sub-committee were advised that in determining the application in line with 
the promotion of the licensing objectives

1. They may grant the application for late night refreshment as asked
2. Modify the conditions of the licence, by altering, omitting or adding
3. Reject the whole or part of the application

Mr Rankin declared that after renovation works and an increase in the size of 
the premises they now wished to provide late night refreshment. Hot food they 
would supply included coffee, hot paninis and bacon rolls. Their 24 hour 
opening times would continue whether or not they were permitted the 
application. In order to reduce the impact of littering, they took part in litter picks 
twice a day in the surrounding area which was shown to the sub-committee on 
a map. The bins were emptied frequently and the forecourt was well 
maintained. In order for Mr Hooker to keep his franchise in Shell , the premises 
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is audited frequently and part of that audit is to make sure the area is clean and 
tidy. 

Trading Standards are happy with the arrangement of selling hot food for 24 
hours but have advised that between the hours of 11pm – 5am to operate a 
closed door policy. During this time the entrance would be shut and all 
transactions will take place through the night hatch. Mr Rankin confirmed they 
were happy to comply with this. 

Cllr Stanley explained his issue related to litter as referred to by other 
representations that had been sent in by local residents. At night it is easier to 
dispose of litter discreetly and improperly. Whilst he recognised Shell took 
responsibility for cleaning up the litter in the surrounding area, he explained this 
did not help the residents who woke up to plastic cups and wrappers in their 
garden. He noted the issue is nationwide and not specifically in relation to the 
Shell premises but the residents wanted it recognised that these refreshments 
would cause a problem.

The Chairman thanked Cllr Stanley for speaking and added that Shell were not 
responsible for how the general public chose to dispose of their rubbish.

The Sub-Committee adjourned at 13:13.

The Sub-Committee reconvened at 13:22.

Alex Kirk, Solicitor read the decision. The Licensing Sub-Committee took into 
consideration the representations of the Applicant and the Parish Council. They 
also had regard to the Licensing Act 2003, its Statement of Licensing Policy 
and the statutory guidance issued by the Secretary of State.

The Sub-Committee felt the Applicant had placed sufficient measures in place 
to address the relevant representations received.

The Sub-Committee decided to grant the application for a premises licence for 
late night refreshment. 

The meeting commenced at 10.00 and concluded at 11:15

The reconvened meeting commenced on Friday 27 October 2017 at 10:00 and 
concluded at 13:23

…………………………..
Chairman


